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[Title]

Substantive Bankruptcy of a Financial Institution and the “Termination of Transactions’ under Article 398-20(1)(i) of the Civil Code
[Deciding Court]

Tokyo District Court

[Date of Decision]

25 September 1998

[Case No.]

Case No. 27221 (wa) of 1998

[Case Name]

Claim for Registration of Fixing of Principal for Revolving Mortgage over Real Property 
[Source]

Kinyu Homu Jijo No. 1540: 67

[Party Names]

X 
Cosmo Credit Cooperative (Plaintiff) 

Vs.

YY 
Edoras Corporation (and 2 Ors) (Defendants)

[Summary of Facts]

Plaintiff Credit Cooperative X arranged a revolving mortgage with respect to a secured claim that Credit Cooperative X had against Company Y1 and non-party Company A as obligors (hereinafter referred to as the “Obligors”). The revolving mortgage was taken over the relevant real property, with Defendant Company Y1, Defendant Y2, and Defendant Y3 as pledgors. Subsequently, in July 1995, Credit Cooperative X became substantively bankrupt. On 31 July 1995, Credit Cooperative X received an order from the governor of Tokyo Prefecture to suspend business with respect to a portion of its operations in accordance with Article 26 of the Banking Act, and discontinued its operations with respect to new loans. Following the bankruptcy procedures scheme devised by the Prefecture of Tokyo, the Ministry of Finance, and the Bank of Japan, Credit Cooperative X then passed a resolution at an extraordinary general meeting on 12 January 1996, stipulating the transfer of its bad loans to non-party Credit Cooperative Association B, as well as the transfer of all operations subsequent to the above transfer of bad loans to non-party Joint Bank C (currently the Resolution and Collection Bank). Credit Cooperative X then determined that the phrase “termination of transactions” under Article 398-20(1)(i) of the Civil Code applied due to the fact that the order by the governor of Tokyo Prefecture to suspend business operations made it practically impossible to grant new loans to clients, and also the fact that the resolution at the extraordinary general meeting described above made it finally impossible for Credit Cooperative X to conduct new businesses with clients. Accordingly, Credit Cooperative X sent notices to all its obligors fixing the principal of their revolving mortgages due to the “termination” of its “transactions”, including the Obligors, on the same date. Additionally, arguing that the principal had been fixed due to the termination of its business transactions, Credit Cooperative X filed this suit against Y1, Y2 and Y3 seeking registration procedures for the fixing of the revolving mortgage principal. In response, Y1, Y2 and Y3 contested the suit, arguing that the application of the phrase “termination of transactions” required not only the existence of objective grounds, but also subjective agreement in terms of intention, such as when the objective grounds have been clearly expressed to the other party, with acceptance of the same confirmed by the other party.

[Summary of Decision]

“The ‘termination of transactions’ prescribed in Article 398-20(1)(i) of the Civil Code as a ground for fixing the principal of a revolving mortgage is interpreted to mean that, due to the termination of a specific contract for continuous business transactions or a certain type of transaction, which gave rise to claims that needed to be secured by the said revolving mortgage, the possibility of increases in the principal that was planned for by the secured claim is eliminated.”

“On 31 July 1995, Credit Cooperative X received an order from the governor of Tokyo Prefecture to suspend business with respect to many aspects of its operations, including operations involving new loans, and Credit Cooperative X passed a resolution at an extraordinary general meeting on 12 January 1996, stipulating the transfer of its bad loans to non-party Credit Cooperative Association B, as well as the transfer of all operations subsequent to the transfer of bad loans described above to non-party Joint Bank C (currently the Resolution and Collection Bank). The operations that were transferred as described above did not include new loan operations (obviously because these operations were suspended). Accordingly, it should be said that at the time of the resolution of the extraordinary general meeting described above, Credit Cooperative X (including Joint Bank C who received the transfer of business) was definitely not in a position to grant new loans to its clients, and it is correct to understand that the ‘termination of transactions’ became applicable at that time.”

“Certainly, with respect to the cancellation or termination of a contract for continuous transactions, which has, until now been raised as a typical example of the ‘termination of transactions’, it was said that the agreement in terms of intent or the clear indication of intent to the other party was necessary. However, in a situation as in this case where transactions were terminated due to a suspension of loan operations as a result of a financial institution’s substantive bankruptcy, the question of whether or when the ‘termination of transactions’ took place should not be determined by matters such as the specific individual notice to the other party or the consent of the other party. It is proper to determine the matter collectively according to the objective fact of the final suspension of new loan operations.”
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